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~~ : File No: V2(ST)0235/A-ll/2016-17 (?,0(;'3 1P
~~~: Order-In-Appeal No..AHM-EXCUS-001-APP-086-17-18

fe#a Date :25-09-2017 \JfNT cJ?B c#r ~ Date of Issue cJ:::\}--Yt:

aft smaim. ng (3r4ta) arr Ra
Passed by Shri Uma Shanker Commissioner (Appeals)
Arising out of Order-in-Original No STC/Ref/46/Syx/KMM/AC/D-111/16-17 Dated

12.01.2016 Issued by Assistant Commr STC, Service Tax, Ahmedabad

al41 cl cfRlf cl>T .:rFf zcf t@T
. Name & Address of The Appellants

M/s. Syx Automations India Pvt Ltd
Ahmedabad

g r4ta mer srige al{ ft aafk fa mf@earl al ar4ha RfRga var a a
rat &:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

4l zca, qr« zgca vi iaa rah#tr nrn@raw1 at r8ta-
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

~~.1994 cBl l:ITTT 86 cB" ¢@T@~ cBl" ~ cB" tfR1 c#r \JJT ~ :-0 Under Section 86 of the Finance Act 1994 an appeal lies to :-

4Ra &fr fl ft zgcen, sqra gc gi hara r@lat urn@ravr ail. 2o, q ea
i51Rt-lccl cbA.1I'3°-s. ~ ~- ;;irnl-!ctIc11Ict-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) r4lat rnf@raw al fa#tu arf@fr, 1994 cBT l:ITTT 86 (1) cB" ~ ~ ~
Pilll-llc!<;>1l 1994 cB" ~ 9 (1) cB" ¢@T@ ~~ ~:tr- 5 If 'cfR ~ If c#l" \i'IT
raft vi Gr arr fr or? a fag 3r4la #6t n{ st swat fji
3fl an#t a1Reg (67i a vamfr 4Ra ft) st merfr era i znrn@rawr ant rafts fir
%. cITTT cf) "ffPid ~il&GtPlcb lITTf ~ cf) .-lllll41d a sru zfrzmm aifha a yr # xti(f

sf hara a6t #i, ants alt iT 3m cflTfm ,rm ~ ~ 5 cff& It a & azi 5Ty
1000 /- it'lx-r ~ "ITT1fi I uei hara at ni, an at air 3j nun ·Tzn u#ft 6a; 5 cff& m
50 cff& GCP 61 "ITT ~ 5000 / - ffl~ "ITT1fi I if hara al mi, ant al +i 3m cflTfm 7fm
~~ 50 cff& Ir Ura unar & azi nu; 10ooo /- it'lx-r ~ "ITT1fi I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is _
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the,amount_of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the formof

' ' .-~



crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) firifm 3rf@If1, 1994 6t arT 86 4l su-erii vi (2g) 3@1@ 3Pfu;r ~ f.'ll!SJ1cic,1., 1994 m f.i<fl, 9 (2~)
m 3@1@ ~ q;rf ~.-er.-1 alr hintgi mrr ngri ,, a€tr nr zge (3rftc) srrer # #fit (OIA)(m ~ wrrJum m=a- "ITT1fr) am ·3fCN

3ngai, Grun / q 3rga 7rat A2I9k a€tual zgca, sr9tu nnfrawr at 3n4ea ma m frITTr ~ ~~
(0 IO) ~ m'a" ~ "ITT1fi I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zurrizi)era nrznrarr zysa sr)fa, 1g7s #t zrif w~-1 m sifa feufRa fag rqr arr?r vi era
mqf@rant a 3rat at uf tR xii 6.60/- tra alnrnzr zyca fez cat &hr aRg t

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed. under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. vmr yen, unr zgcas vi hara sr4ts#tr urn@aswr (arfffe) Runr48), 1s82 affa vi arr ii@ra mci at
ffraaa Rzuij a6t ail 'lf\" &TA 3ITc!>fim fcnm Wfil t I

3. Attention is also invited to the rules covering these and· other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mar area, hr4hr 3Trravi hara34#trnfrawT (#4a # sf 3r4ii ah mrnii.:, .:,

a#.4hr3nr[ca3f@fr, &&9 Rt arr 39qh 3iala faau(Gin-) 3f@)Gu&g(a&y #tzim
9) f2aria: €.e.2yRt fa#hr 3@)fer, £&&y #t nu 3 # 3iaiiaat at aft ara st a{ &,
earGf@aa #ra{ qa-f@rGar #car3rfarf&,srf fazrarra3irviasrar#tsrart 3r4f@ra 2zr
if@r amailswz3rfaazt

#ctr3Tl rcavi alash 3RfJra" diFT far aTg grca" j fa= gnf@a?.:, .:,

(i) 't!m 11 -gr c);- 3iaa ffffa ta
(ii) rdm # #t a{a fr
(iii) adz sm fezrnlaat # fGzr 6 c);- 3RfJra ~~

e> 3m7it arf zr fa sr arrhman fa#hr (i. 2) 3rf@1fr1, 2014 3war a qa fas#
3r4taru@rarthmer f@arr#r varacr 3r5ff 'Qcf 3-fCl'R;r cjiJ'~a'!ffeMI

4. For an appeal to be filed before the CESTAT, it is mandatory to pre~deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject"to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014. ·

4(1) r iaaf ii, 3rear # ufr 3r4 rf@rawr #mar szi rcas 3rrar erca zur avs.:, .:, .

RI ellRc1 ~ tftWT fcITTr "J1lr ,IVcn cf;' 10% WTffiaf "CR" 3ITT'~~ crcrs RIq 1Rc1 trr <1GI' '&"Os cf;' 10%.:, .:,

aararcrRt srsat?
4(1) In view of above, an appeal against this order shall lie before the Tripunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dfr)pute, · or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Syx Automations India Private Limited, having office at

House No. 6, Sharnam 7, near Chandan Party Plot, Satellite;

Ahmedabad- 380 015, [for short - 'appellant'] has filed this appeal
against OIO No. STC/Ref/46/Syx/K.M. Mohadikar/AC/Div.-III/16-17
dated 12.07.2016, passed by the Assistant Commissioner, Service Tax

, Division III, Ahmedabad [for short - 'adjudicating authority].

2. Briefly, the facts are that appellant filed a refund claim of Rs.

1,13,570/-, pertaining to the period April-2015 to June-2015 under
Notification No. 27/2012-C.E. (N.T.) dated 18.06.2012 read with Rule
5 of the CENVAT Credit Rules, 2004. Appellant is providing IT Service

Q to its holding Company namely "Syx Automations Group BVBA"

situated at Netherland. The Range report was called for, and it was

reported that export turn over shown in refund claim and shown in
their ST-3 return is differ. Hence clarification was called for, from the
appellant. The appellant also called for the details to establish the facts
as regards to the services rendered by the said claimant to their

overseas client are qualify as per export of Service under Rule 6 (A) of
Export Services, Service Tax Rules, 1994. The appellant replied in
questionnaire form to the Adjudicating authority vide letter dated

11.07.2016.

3. The adjudicating authority in his OIO, held that on going

through the reply submitted by the appellant it is observed that in the
answer to Q. No. 9" Is your Company is subsidiary company of the
parent overseas Company?", the appellant replied that "Yes."
Therefore in terms of Rule 6 (A) of Export of Rules of Service Tax

Rules, 1994, the appellant is not eligible for said refund, as the Service
provider and recipient of service are merely establishments of the
distinct person in accordance with item (b) of Explanation 3 of Clause
(44) of Section 65B of the Act. A person carrying on a business
through a branch or agency or representational office in any territory
shall be treated as having an establishment in that territory. The

appellant has mentioned in their reply that they have rendered the

services to their overseas clients to their holding company. Therefore,
in terms of above provisions, the claimant is not eligible for refund
claim. Hence the adjudicating authority rejected their refund claim of

Rs. 1,12,673/
~~- .. _., ~.,,--
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F.No.: V2(ST)235/A-II/16-17

4. Being aggrieved with the impugned order the appellants have

preferred the present appeal.

s. Personal hearing in the case was granted on 07.08.2017 wherein

Shri Bhagyashree Bhatt & Ajit Boricha, Chartered Accountant, on

behalf of the appellants appeared before me and reiterated the

contents of appeal memorandum.

6. I have carefully gone through the facts of the case, on records,
grounds of appeal in the Appeal Memorandum, the written submission

filed by the appellant and oral submission made. at the time of

personal hearing. To begin with, I find that there has been a delay

occurred in filing the appeal by the appellant. The appellant has filed
an application for condonation of delay stating that the date of issue of
OIO is 12.07.2016. They received OIO on 02.08.2016. Last date of
filing appeal is 01.10.2016. Date of filing appeal is 31.01.2017. As
such the delay of filing an appeal is 122 days. They requested for

h_conao%%alay or Rina peal with reason that their accountant
received OIO and it was accidently misplaced by him. However they
were able to find out in the month of January-2017. In this regard, I
find that the delay is 122 days and it is beyond statutory limit of
condonation, which is 30 days only. In view of the above, I reject the·
appeal on the ground of limitation itself, without going into merit of

the case.

7.The appeals filed by the appellant stand disposed off in above terms.

a+aw?
(sar in)

h.-3zr a 3rzrrr (3r4lea)
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ATTESTED

Mk-
&.s.cnowan)
Central Tax (Appeals),
Ahmedabad.
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F.No.: V2(ST)235/A-Il/16-17

• To,
M/s. Syx Automations India Private Limited,

At House No. 6, Sharnam 7, near Chandan Party Plot,

Satellite, Ahmedabad- 380 015

Copy to:
Ccs

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, cabal else, Ahmedabad- (South).

3) The Dy. Commissioner, Division-Ahmedabad (South)

4) The Asst. Commissioner (System), HQ, Ahmedabad (South).

JY'Guard File.
6) P.A. File .




